STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

Dl VI SI ON OF REAL ESTATE,
Petiti oner,

VS. Case No. 00-0440

EM LI O DANI EL LI STA,
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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on April 5, 2000, in Mam, Florida, before Patricia Hart
Mal ono, the dul y-desi gnated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Di vision of Real Estate
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32801

For Respondent: Emlio Daniel Lista, pro se
28205 Sout hwest 125t h Avenue
Honmest ead, Florida 33033



STATEMENT OF THE | SSUE

Whet her the Respondent committed the violation alleged in
the Adm ni strative Conplaint dated Septenber 17, 1998, and if
so, the penalty that should be inposed.

PRELI M NARY STATEMENT

In an Adm nistrative Conplaint dated Septenber 17, 1998,
t he Departnent of Business and Professional Regul ation
("Departnent”) charged that Emlio Daniel Lista obtained a rea
estate license by fraud, m srepresentation, or conceal nent, in
viol ation of Section 475.25(1)(m, Florida Statutes (1997). 1In
support of its charge, the Departnent alleged that M. Lista
failed to disclose on his application for licensure that he had
been found guilty in 1985 of disorderly intoxication and
resisting arrest without violence. M. Lista tinely requested
an adm ni strative hearing, and the Departnent transmtted the
matter to the Division of Adm nistrative Hearings for assignnent
of an admnistrative |aw judge. Pursuant to notice, the final
heari ng was held on April 5, 2000.

At the hearing, the Departnent presented the testinony of
Kei th Chapman, and Petitioner's Exhibits 1 through 3 were
offered and received into evidence. M. Lista testified in his
own behal f, but offered no exhibits into evidence. Chapters 20,
120, 455, and 475, Florida Statutes, and Chapter 61J2, Florida

Adm ni strative Code, were officially recognized.



A one-volume transcript of the hearing was filed with the
Di vision of Adm nistrative Hearings on June 1, 2000, and the
parties tinely submtted proposed findings of fact and
concl usi ons of |aw, which have been consi dered.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The Departnent is the state agency charged with the
responsibility for investigating and prosecuting conplaints
pursuant to Chapters 455 and 475, Florida Statutes (1997). The
Fl ori da Real Estate Conm ssion operates within the Departnent
and is the entity directly responsible for |icensing and
di sci plining persons |licensed under Chapter 475, Florida
Statutes (1997). Section 475.02, Florida Statutes (1997). The
D vision of Real Estate operates within the Departnent and
assists the Conm ssion in carrying out its statutory duties.
Section 475.021, Florida Statutes (1997).

2. M. Listais, and was at all tinmes material to this
proceeding, a licensed real estate sal esperson, having been
issued Florida |license nunber SL-0647732. M. Lista's license

is currently on inactive status.



3. M. Lista submtted to the Departnent an Application
for Licensure as a Real Estate Sal esperson dated January 14,
1997, and received by the Departnent on January 27, 1997.

4. Question nunmber 9 on the application requests that the
appl i cant answer "Yes" or "No" to the foll ow ng:

Have you ever been convicted of a crine,
found guilty, or entered a plea of guilty or
nol o contendere (no contest), even if

adj udi cati on was w thhel d? This question
applies to any violation of the | aws of any
muni ci pality, county, state or nation
including traffic offenses (but not parking,
speedi ng, inspection, or traffic signal
violations), without regard to whether you
were placed on probation, had adjudication
wi t hhel d, parol ed, or pardoned. I f you
intend to answer "NO' because you believe

t hose records have been expunged or seal ed
by court order pursuant to Section 943. 058,
Florida Statutes, or applicable | aw of

anot her state, you are responsible for
verifying the expungenent or sealing prior
to answering "NO "

I f you answered "Yes," attach the details
i ncl udi ng dates and outcone, including any
sentence and conditions inposed, in full on
a separate sheet of paper.

Your answer to this question will be checked
agai nst local, state and federal records.
Failure to answer this question accurately
coul d cause denial of licensure. |If you do
not fully understand this question, consult
with an attorney or the Division of Real
Est at e.

5. M. Lista answered "No" to question nunber 9 on the
application for licensure. He signed his nanme bel ow the

Affidavit of Applicant, which provides as foll ows:



The above naned, and undersi gned,
applicant for licensure as a real estate
sal esperson under the provisions of Chapter
475, Florida Statutes, as anmended, upon
bei ng duly sworn, deposes and says that
(s)(he) is the person so applying, that
(s)(he) has carefully read the application,
answers, and the attached statenments, if
any, and that all such answers and
statenments are true and correct, and are as
conpl ete as hi s/ her know edge, information
and records permt, w thout any evasions or
ment al reservations whatsoever; that (s)(he)
knows of no reason why this application
shoul d be denied; and (s)(he) further
extends this affidavit to cover al
amendnents to this application or further
statenents to the Division of Admnistrative
Hearings or its representatives, by hinfher
in response to inquiries concerning his/her
qual i fications.

M. Lista's signature was notarized, and he submtted the
application to the Departnent in January 1997.

6. The Departnment approved M. Lista's application and
issued a Florida real estate sal esperson license. The
Depart nent subsequently | earned that, on Decenber 10, 1985, M.
Lista pleaded guilty to one m sdeneanor charge of D sorderly
| nt oxi cation, one m sdeneanor charge of Resisting an Oficer
Wthout Violence to H's Person, and one m sdeneanor charge of
Assault. Adjudication was withheld by the court, and M. Lista
was sentenced to probation for a period of six nonths. M.
Li sta was represented by an attorney in the crim nal
proceedi ngs, who appeared in court and handled the matter for

M. Lista.



7. At the time of the final hearing, M. Lista recalled
being arrested, going to the police station, and being rel eased
after about 30 to 45 m nutes w thout having to post bond, and he
recalled the details of the 1985 incident |eading to his arrest.
M. Lista also recalled receiving copies of the dispositions of
the crimnal charges against him

8. M. Lista testified that, at the tinme he was filling
out the application for licensure, he did not recall the guilty
pl eas and the sentence of probation because the incident had
happened 12 years previously.

9. The evidence presented by the Departnent is sufficient
to establish with the requisite degree of certainty that M.
Lista m srepresented his crimnal history by answering question
nunber 9 in the negative. At the very |least, the evidence
supports a finding that M. Lista acted carelessly in answering
question nunber 9 in the negative; certainly, had he reflected
for a few nonents, he would have recalled the 1985 incident, as
well as the guilty pleas and sentence of probation.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),

Florida Statutes (1999).



11. In its Admnistrative Conplaint, the Departnent seeks
to inpose penalties against M. Lista that include suspension or
revocation of his license and/or the inposition of an
admnistrative fine. Therefore, it has the burden of proving by
cl ear and convincing evidence that M. Lista conmtted the
violations alleged in the Adm nistrative Conplaint. Departnent

of Banki ng and Finance, Division of Securities and |nvestor

Protection v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

12. I n Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court expl ai ned:

[C]l ear and convincing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renenbered; the
evi dence nmust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firm belief of
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slonowitz v. WAl ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

13. Section 475.25, Florida Statutes (1997), provides in
pertinent part:

(1) The comm ssion may deny an
application for licensure, registration, or
permt, or renewal thereof; may place a
Iicensee, registrant, or permttee on
probation; may suspend a |icense,



registration, or permt for a period not
exceeding 10 years; may revoke a license,
registration, or permt; may inpose an

adm ni strative fine not to exceed $1, 000 for
each count or separate offense; and may
issue a reprimand, and any or all of the
foregoing, if it finds that the |icensee
registrant, permttee, or applicant:

* * %

(m Has obtained a |license by neans of
fraud, m srepresentation, or conceal nent.

14. In order to prove a violation of Section 475.25(1)(m,
Florida Statutes (1997), the Departnent nust prove that the
applicant had the intent to commt the act allegedly
constituting fraud, m srepresentation, or conceal nent. Wl ker

v. Florida Departnent of Business and Professional Regul ation,

705 So. 2d 652, 654 (Fla. 5th DCA 1998). It is not necessary to
prove that a m srepresentation of fact was deliberate in order
to prove that the m srepresentation was intentional.

"M srepresentation may al so be shown by carel essness or

reckl essness as to the truth of the matter asserted."” Hernandez

v. AM SUB (Anerican Hospital), Inc., 714 So. 2d 539, 541 (Fla.

3d DCA 1998).

15. Based on the findings of fact herein, the Departnent
has proven by clear and convincing evidence that M. Lista
obtained his real estate sal esperson |icense by
m srepresentation, in violation of Section 475.25(1)(m, Florida

St at ut es. 1/



16. Rule 61J2-24.001(3)(n), Florida Adm nistrative Code,
identifies the penalty guidelines for a violation of Section
475.25(1)(m, Florida Statutes (1997). The recomendati on of
the Departnent falls within the guidelines set forth in the rule
and is reasonabl e under the circunstances.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Florida Real Estate Conm ssion
enter a final order finding that Emlio Daniel Lista is guilty
of violating Section 475.25(1)(m, Florida Statutes (1997);
suspending his real estate sal esperson license for a period of
one year; and inposing an admnistrative fine in the anmount of
$1, 000. 00.

DONE AND ENTERED this 14th day of July, 2000, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of July, 2000.



ENDNOTE
! Inits Amended Proposed Recommended Order, the Depart nent
alludes to a "Count II" in the Adm nistrative Conplaint and
recommends that M. Lista be found guilty of having violated
Rul e 61J2-2.027(2), Florida Adm nistrative Code. The
Adm ni strative Conplaint filed with the Division of
Adm ni strative Hearings, dated Septenber 17, 1998, contains only
one count, which asserts that M. Lista violated Section
475.25(1)(m), Florida Statutes. Because the Departnent did not
include a violation of Rule 61J2-2.027(2), Florida
Adm nistrative Code, in its Admnistrative Conplaint, M. Lista
cannot be found guilty of a violation of that rule. See
Sternberg v. Departnent of Professional Regul ation, Board of
Medi cal Exam ners, 465 So. 2d 1324, 1325 (Fla. 1st DCA 1985);
cf. Maddox v. Department of Professional Regulation, 592 So. 2d
717, 720 (Fla. 1st DCA 1991).

COPI ES FURNI SHED:

Dani el Villazon, Esquire

Departnent of Business and
Pr of essi onal Regul ati on

Di vision of Real Estate

4600 West Robi nson Street

Post O fice Box 1900

Ol ando, Florida 32801

Emilio Daniel Lista
28205 Sout hwest 125t h Avenue
Honest ead, Florida 33033

Herbert R Fisher, Chairperson
Fl ori da Real Estate Comm ssion
400 West Robi nson Street

Post O fice Box 1900

Ol ando, Florida 32802-1900

Bar bara D. Auger, Ceneral Counsel
Departnent of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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